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This Snowflake’s
an Avalanche - Idles

Mission
Provide members with
regular and fast track
information, comment
and analysis on matters
relating to the broad
work of directors in
Jersey;
offer a variety of
forums for directors to
discuss, debate and
share information by
establishing regular
meetings, networking,
CPD sessions and JADO
web-based discussion
forums; and
in pursuit of these
goals:- become a
representative body on
local matters that relate
to the work of directors
in Jersey, be they
legislative, regulatory or
economic.

Over the last few years there appears, to me at
least, to have been a growing trend amongst
certain sectors of the media and the political
arena to referring to any “body” focusing on the
sustainability and ethical impact of actions as
evidence of the rise of Generation Snowflake.
This conflation of adopting a strategy to address
social issues with an adolescent quoting the
Human Rights Act when asked to tidy their
bedroom is somewhat ironic especially as the
term “snowflake” was originally used in 19th
century America to describe someone who was
opposed to the abolition of slavery.
At Board level, however, the “Littlejohn Effect”
is thankfully on the wane and issues relating to
environmental, social and governance (ESG)
topics are fast becoming higher corporate
priorities.
Think of shareholder activists and the word
“ethical” might not be the first that springs to
mind. Yet amongst the hedge fund community, it
is the activists who often pay most heed to ESG
concerns that were once considered the domain
of Scandinavian pension funds and university
endownments. Improvements in board diversity,
employee retention, environmental policies,
supply chain ethics and data security and privacy
- all common ESG concerns – can drive earnings
and limit the risks of costly litigation or run – ins
with regulators.
In a recent report by Create- Research, 60% of
investors surveyed say they planned to increase
their allocations to responsible investments over
the next three years. To deliberately misinterpret
the famous line from All the President’s Men –
“Follow the Money”.

Onto this edition of Quorum, our first article is from
David Wilson at Oben and is an abridged version
of the full report that can be found on the firm’s
website – www.oben.je. David’s article focuses
upon the definition and significance of integrity, in
the context of directors performing their duties. It
provides a fascinating insight into the prevailing
view of the JFSC and the Royal Court and
highlights the reality for directors that life is not
black and white and careful consideration should
be given to their actions.
Our second article is from Paul Clifford at Integritas
Wealth Partners. Paul has recently joined the
Committee at JADO and I am delighted that one
of his first contributions has been this excellent
piece that provides an insight into the investment
sector and how ethical and environmental issues
are driving investment strategies.
Our third article is from Anthony Kay at Willis
Towers Watson. Anthony’s feature concerns
Cyber Risk and homes in on how boards should
expand the role of corporate governance
to encapsulate the operational resilience to
cyber threats as opposed to isolating it as a
technological issue. Hopefully most boards are
being proactive in this regard as opposed to only
reacting once an attack occurs.
Finally and just when you may have thought
that the subject had gone away, Carla Benest
at Mourant has provided us with an up-date on
the world according to GDPR. Moreover, Carla’s
excellent piece outlines the areas that boards
should be focusing upon to ensure ongoing
compliance with all aspects of GDPR regulation.
This edition has focused largely upon how
investors and boards are increasingly adopting
ESG issues as central to their strategic objectives
which segues, nicely, into me offering my
congratulations to long standing and passionate
advocate of board diversity, Charlotte Valeur, for
her recent appointment as Chair of the Institute
of Directors.
A reminder to all members to keep up to date with
forthcoming events (including CPD sessions) and
articles via the website and the Linkedin pages.
This concludes the edition. I would like to thank
all of our contributors to the newsletter and once
again thanks to Scott Graphics for their assistance
in getting this to print.

Integrity: Retying It?
Judgment
by
David Wilson

Partner, Advocate
Oben Law

The weak anagram in the title of
this article reflects the fact that
there has been a further, recent
attempt to explain the meaning of
integrity in the regulatory context,
this time by the Jersey Financial
Services Commission in its
Guidance Note entitled Integrity
and Competence (https://bit.
ly/2O0S5k6 ).
This article (i) considers the significance of a
person lacking integrity, (ii) updates an article
I wrote earlier this year on the judgment of
Jersey’s Royal Court in Francis v JFSC 2017
JRC 203A, which considered the issue, (iii)
reviews the JFSC’s subsequent Guidance
Note and (iv) adds further commentary.

Significance of Integrity
The definition of integrity is important,
because integrity is central to the JFSC’s
regulation of financial services businesses
and their principal persons. For example,
under the Financial Services (Jersey) Law
1998 the JFSC may refuse to register a
person, having regard to the integrity,
competence, financial standing, structure
and organization of the applicant. Further,
Principle 1 under each of the Codes of
Practice issued by the JFSC requires that a
registered person must conduct its business
with integrity.
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In the Francis case, Mr Francis had appealed
to Jersey’s Royal Court against (among
other matters) the JFSC’s decision to issue
a direction prohibiting him from engaging in
financial services business in Jersey and to
issue a Public Statement to that effect.
The determinations by the JFSC had
been made in June 2014, following an
investigation and decision-making process
lasting some three years. The appeal to the
Royal Court was not heard until 2016 as a
result of numerous interlocutory applications
made by Mr Francis and as a result of delays
caused by his ill health. In a compendious
judgment running to some 370 paragraphs,
the Royal Court dismissed the principal
appeal.
Mr Francis had complained that there was
no basis for the JFSC to have made certain
findings of fact against him. The Royal Court
dismissed this complaint.
The background to these findings was Mr
Francis’s various roles, including as CEO
of the Horizon Group, a Jersey-based
financial services business, in allowing a
number of vulnerable individuals to invest
large amounts of money into a company,
Handmade Films (originally established by
Beatle, George Harrison, and celebrated
for having produced films such as the Life
of Brian), which company was connected to
Mr Francis and was in dire financial straits.
Mr Francis then complained that the findings
of fact made against him (and upheld by the
Court) did not justify the JFSC’s conclusion
that he had acted with a “most serious lack
of integrity” and “incompetence… of the
most serious kind”.
Further, Mr Francis said that the finding of
a lack of integrity amounted to a finding of
dishonesty against him, and that there was
insufficient evidence to prove that. This led
the Court to consider what is meant by a
‘lack of integrity’.

Integrity
The Court referred to the JFSC’s view,
supported by certain English cases, to the
effect that there is a difference between
dishonesty and a lack of integrity, and that
a person may lack integrity even though not
established as being dishonest.
However, the Court stressed that it had
not heard full argument on this issue,
and noted that there were conflicting
English decisions on this point, in the
context
of
disciplinary
proceedings
involving
the
Solicitors’
Regulatory
Authority.
Ultimately, the Court concluded that it
would proceed on the basis that the JFSC
was correct and that dishonesty and lack
of integrity are not the same. It said that it
found the following quotation, adopted by
the JFSC, to be particularly helpful:

“even though a person might not have
been dishonest, if they lack either an ethical
compass or their ethical compass to a
material extent points them in the wrong
direction, that person will lack integrity.”

JFSC’s Guidance Note:
Integrity and Competence
The JFSC’s Guidance Note says that its
approach to integrity is based on English
legal authorities. It goes on to cite extracts
from certain English cases.
Those
extracts suggest that a lack of integrity and
dishonesty are not synonymous, but do not
explain why. Indeed, they make it plain that
integrity is “a concept elusive to define”.
The JFSC also says that it will in future be
guided by the Court’s judgment in Francis,
and refers to the passage cited above from
the judgment.
In summary, the JFSC says that whether or
not an individual has acted with integrity will
be assessed on the particular facts of each
case. However, it does give the following,
non-exhaustive examples of behaviours
which it says may indicate a lack of integrity:

Turning a blind eye to matters that
should raise obvious concern or cause
enquiry.

In this regard, one extract from an English
Court of Appeal case this year, cited by the
JFSC in its Guidance Note, says as follows:

Failing to appreciate or manage
conflicts of interest.

“As a matter of common parlance and
as a matter of law, integrity is a broader
concept than honesty… Integrity is a more
nebulous concept than honesty. Hence
it is less easy to define, as a number of
judges have noted. In professional codes
of conduct, the term “integrity” is a useful
shorthand to express the higher standards
which society expects from professional
persons and which the professions
expect from their own members. See the
judgment of Sir Brian Leveson P in Williams
at [130]. The underlying rationale is that
the professions have a privileged and
trusted role in society. In return they are
required to live up to their own professional
standards. Integrity connotes adherence
to the ethical standards of one’s own
profession. That involves more than mere
honesty. To take one example, a solicitor
conducting negotiations or a barrister
making submissions to a judge or arbitrator
will take particular care not to mislead.
Such a professional person is expected to
be even more scrupulous about accuracy
than a member of the general public in daily
discourse. The duty to act with integrity
applies not only to what professional
persons say but also to what they do.”

Preferring personal interests above
those of the customer.
Producing misleading or back-dated
documents.
Making statements to others on which
they will or may rely with reckless
disregard as to whether they are
truthful or with wilful disregard to
information contradicting the truth of
such statements.
Failing to deal with the JFSC in an
open, transparent and co-operative
manner.
Failing to comply with the law,
regulatory requirements and
professional standards expected.

Commentary
As regards the Francis case itself, it was
somewhat alarming that the public was
not told about Mr Francis’s misconduct
until seven years after the start of the initial
investigation.
Admittedly, his apparent
illness appears to have been a factor in
the delays in bringing the dispute to a
conclusion in the Royal Court. But what
is more perplexing is that during the
intervening period the various interlocutory
hearings were anonymised, and even after
the Royal Court had delivered its judgment,
the content was not published until Mr
Francis abandoned his appeal. A defendant
charged with a criminal offence would not
ordinarily be afforded such treatment.

(Wingate & Anor v The Solicitors Regulation
Authority [2018] EWCA Civ 366)

Nothing in this extract suggests that a lack
of integrity might not amount to dishonesty.
Indeed, it says that “integrity… involves
more than mere honesty”. Further, the
non-exhaustive examples of behaviours
given by the JFSC in its Guidance Note and
listed above do not appear to clarify any
distinction.

Conclusion
The Jersey Court tasked the JFSC with
explaining to the ‘man in the street’ the
difference between a finding of a lack of
integrity and a finding of dishonesty. It is
not clear whether the Court will consider
that objective has been met. But the JFSC
should not be criticised for that. A clear
explanation of the difference seems also
to be beyond the English courts for the
moment.
Pending further judicial clarification, and in
order to avoid the potential concern identified
by the Jersey Court about public perception,
the JFSC may consider- for the time being at
least- that it should reserve findings of a lack
of integrity for circumstances where it can
justify a finding of dishonesty, and otherwise
rely on a finding of a lack of competence
as a basis for regulatory intervention. But
as matters stand, the Francis judgment
amounts to a judicial endorsement of the
approach taken by the JFSC on this issue.

It is also curious to note from the judgment
that the JFSC labelled Mr Francis’s lack
of integrity as “most serious”. There is
no guidance as to what is meant by this
qualitative assessment of integrity.
Turning to the definition of integrity itself, it is
not immediately apparent how the passage
relied upon by the Royal Court and the JFSC
helps to narrow down the circumstances
when an individual could properly be said to
have acted with a lack of integrity but not
dishonestly.
The Royal Court in Francis only considered
this issue in a very cursory way, but referred
to the definitions of dishonesty used in
the context of civil liability for dishonest
assistance.
This makes it all the harder to see how a
distinction can be clearly drawn between
dishonesty and a lack of integrity.
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Ethical and
Environmental Investing

by
Paul Clifford

Managing Director
Integritas Wealth
Partners

The impact we have as
individuals on society and the
environment has probably never
been greater than it is today,
but it’s also true to say that we
have more ability to influence
and change our impact than ever
before. Ethical and environmental
issues are, of course, wide
ranging and long-standing.
Some issues are visible, and others such
as modern-day slavery, are not. In addition,
as scientific evidence has built around the
contribution of human activity to climate
change, environmental concerns have been
pushed into the public arena and up the
political agenda.
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All of these issues raise challenges for
society, governments and individuals at a
multitude of levels and, whilst government
legislation will play a key part in some of
these areas, industries and businesses
globally will likewise have a major role to
play in meeting them. They will be drivers
of change in many areas - technological
innovation, the development of new drugs,
responsible finance, sustainable transport
and resource efficiency are among the
many areas where positive contributions are
made by business. Old industries are also
changing and adapting. Oil companies will
need to address the move to a low carbon
economy, as it is not feasible to extract all
of their reserves in a world where capping
CO2 emissions grows daily in importance.
Businesses in areas traditionally avoided
by ethical investors face a changing world;
e-cigarettes have grown from an idea to a
worldwide product in a few short years. These
issues and challenges bring opportunities for
investors, whose commitment is essential to
successful and positive global change.
Typical approaches to ethical or socially
responsible investing available to private
investors include Ethical funds; which usually
screen out companies based on negative

criteria, Socially Responsible funds; which
use a combination of negative and positive
selection criteria; or Environmental funds;
which invest in companies whose services
and products lead to direct benefits for the
environment.
We acknowledge that where ethics and
the environment are concerned, everyone
has their own views and areas of concern,
so there is very rarely a one-size-fits-all
solution. Understanding the approach taken
by investment managers is key to optimising
the ethical, environmental and social impact
your wealth can deliver, however much
wealth that may be.

These issues and
challenges bring
opportunities for
investors, whose
commitment is essential
to successful and
positive global change.

Cyber Resilience:
Preparing for the inevitable

“difficulty is what
wakes up genius.”
Nassim Taleb

by
Anthony Kay

Business Development
Executive
Willis Towers Watson

In the current cyber world,
many are attacked but not all
are victims. Some organisations
can emerge stronger. The most
cyber resilient organisations
can respond to an incident, fix
the vulnerabilities and apply
the lessons to strategies for the
future. A key element of their
resilience is governance, a task
that falls to the board of directors.
Now this doesn’t mean that
governing cyber risks requires
board members to become
experts in the more technical
aspects of cyber security. The
key is an understanding of
risk and is no different to the
oversight responsibility for other
risks.

Prevalence of cyber-crime
in business
The figures regarding the cost of cyber crime
are well published and coming in at $400bn,
they do still shock. In addition to this, 68%
of these funds lost in cyber-attacks are
unrecoverable meaning that it really is now
big business.

How do they get in?
While companies understandably make
significant infrastructure investments to

defend against external cyber threats, they
are increasingly recognising that their biggest
security vulnerability is internal and hiding in
plain sight, namely, their employees. Willis
Towers Watson claims data shows that
two-thirds of cyber breaches are caused
by employee negligence or misconduct
including losing laptops, the accidental
disclosure of information or actions of
rogue employees as seen in the recent high
profile Morrisons breach. In fact, only 18%
of breaches are driven directly by external
threats.

Who leads?
At the board level, cyber presents a
dilemma. It’s both critical enough to
demand the attention of the board as a
whole and specialised enough to require
expertise that generalists don’t have. At the
operational level, the specialist-generalist
issue also arises. Cyber requires specialised
knowledge and skills – specialised even
within the world of IT – and enterprisewide business, workforce and process
capabilities. In particular, because the
workforce vulnerabilities contribute to so
many intrusions and strong partnership
between HR and IT is imperative.

Learning from failure
Nobody likes to fail but failure can be seen
in a positive light as well. When there are no
intrusions, it can often be unclear what an
organisation did right and is easy to become
complacent. Failure usually teaches a lesson
and in the words of Nassim Taleb ‘difficulty
is what wakes up genius’.

Conclusion: Beyond
Technology
Education will speed the transition. It can be
agreed that the education that may have the
biggest payoff will focus on the least tech
savvy and yet the most influential members
of the organisation: those on the board.
Technology is becoming less of a
differentiator than it used to be, necessary
but not sufficient. There is growing impetus
behind the view that building effective
cyber resilience has to have its roots within
the organisation culture and its people.
Certainly, companies may have to adapt
their operations to the constantly changing
nature of cyber threats. Nor should they
ignore the expanding risk mitigation options
available through the insurance market.
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GDPR - 6 months on

by
Carla Benest

Partner
Mourant Ozannes

As we anticipated, 25 May 2018
came…and went…and the world
did not end; the anti-climax was
predictable. The importance
of protection of personal data
wasn’t new and the EU General
Data Protection Regulation and
its equivalent local legislation
were not revolutionary. However,
what their implementation did
achieve was greater awareness
of responsibilities and rights
together with a renewed focus on
compliance.
Given the gear-shift that the GDPR brought
about, it is unsurprising that data protection
obligations feature more prominently on
board agendas. Where organisations fall
down is assuming that GDPR compliance
belongs with just one owner. On the
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contrary, it requires a business-wide effort on
an ongoing basis. Oversight by boards and
senior executives is paramount in achieving
compliance and must be demonstrable.
With the stakes and potential financial risks
exposure increased under the new regime,
it is essential that GDPR compliance is not
just regarded as satisfying a checklist of
requirements. The “accountability principle”
– which makes data controllers expressly
responsible for demonstrating that they
comply with the data protection principles lies at the core of this and every organisation
that processes personal data would be
well advised to review its approach to
compliance and how that compliance is
managed and recorded; which may require
a change in attitudes, approach to risk and
operational practices.
So what should the board be considering?
And, what hurdles might you encounter
along the way?
The obvious starting point is to establish
whether an entity is caught by the GDPR
framework and, specifically, which laws
apply. This isn’t always straightforward. The
Data Protection (Jersey) Law 2018 applies to
entities that are “established” in Jersey as
well as those not established in Jersey but
which use equipment in Jersey to process
data or process the personal data of Jersey
data subjects for the purposes of offering

them goods or services or monitoring their
behaviours. The definition of “established” is
broad and captures any body incorporated
under Jersey law. One tricky issue here is
how this relates to administered entities
which, for example, act as SPVs and only
hold data relating to any individual directors
and/or shareholders.
A starting point in determining this issue will
be to understand your data processing
activities. Data exists across all facets
of an organisation. It is important that an
organisation has a good grasp of the data
held and how it flows around the business,
including flows to group entities and third
parties (including internationally). Special
measures may need to be put in place to
ensure proper movement and protection of
data.
Once you’ve established the data that you
process, it is imperative to ensure that you
are processing personal data lawfully,
fairly and transparently. To be clear, open
and honest with individuals about what
data you process and how you will use it
should not be controversial. You need to be
able to explain your processing activities,
your bases for processing as well as your
approach to retention to data subjects in
a way that is easily accessible and easy to
understand. This will commonly take the
form of a privacy notice and it is important
that these are kept under review.

Organisations cannot escape the need
to designate appropriate responsibility
and resources to compliance, including
ensuring that reporting lines run up to
board level. At first blush, this might be
seen as another drain on financial resource
as well as management and people time.
However, viewed another way, it may lead
to investments in innovative technologies
which can support wider projects within
your business and enable development of
skills in otherwise under-utilised areas.
Personal data breaches will happen; that
is inevitable. What’s important is that a
business is prepared to manage those
breaches. Assessments should be done
to establish the different types of risk to
which your personal data is susceptible.

Ensure that clear and meaningful breach
reporting policies and procedures are in
place and easily accessible, bringing these
to the attention of relevant individuals on a
regular basis. The new regime operates a
mandatory breach notification regime, with
short reporting timeframes so having plans
in place at the outset is crucial.
Ongoing monitoring, tests and audits will
help you to understand the effectiveness of
your approach to the protection of personal
data. Governance and effective internal
policies and procedures (including those
which provide guidance on how to respond
to data subject requests) will go a long way to
your business being successful in executing
its data protection compliance programme
as well as leaving you well placed to deal

with any regulatory investigations, especially
as the Information Commissioner has
formidable investigatory and enforcement
powers.
Directors also bear potential personal
liability under the legislation, including
liability for criminal offences. Such
prosecutions are rare, but these risks serve
as a salutary reminder of the importance
of the data protection legislation and
compliance with it.
All of that said, let’s remind ourselves that
much of this is not new. Many organisations
have been taking these actions already. For
those that have, keep those under review.
For those have not, the time is now.
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Dear Members

Zoe Dixon-Smith
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session with

NAME: Paul Clifford
PLACE OF BIRTH: Oldham
Present occupation?

Co-Founder and Managing Director of an independent
Wealth Management Business.

Professional resume?
I have over 17 years of experience working in capital markets
as a wealth management professional. Providing investment
advice to private clients and institutions. Before establishing
Integritas Wealth Partners, my most recent role had been as
Investment Director, at RBC Wealth Management. I have
a degree in Business Administration and I am a Chartered
Wealth Manager with the CISI.
I am former President of the CISI Jersey branch, amongst
other things promoting wealth management to local schools
and colleges, reconnecting students with a career in the
investment world.

Q
A

When and what brought you to Jersey?

Q
A

3 things that help you relax?

Q
A

My brain, early morning bike rides, the knives and forks being
in their correct place in the knife and fork drawer.

Q
A

Richard Pryor, Christopher Hitchens, Dina Asher-Smith,
Woody Allen and Mia Farrow.

Q
A
Q
A
Q
A
Q
A
Q
A

3 things that keep you awake at night?

5 ideal dinner guests?

Favourite book?
Catch 22.

Favourite film?
The Big Lebowski.

Saturday night song?
Piano Man (Billy Joel).

Sunday morning song?
Take Me Home, Country Roads (John Denver).

3 Things to take with you to a desert island?
A Television, A Telescope, A Teleporter.

And finally…..
Outside of work Paul is a keen cyclist and motor-sport
enthusiast, often seen cycling around the country lanes of
Jersey and taking part in track days in France. Paul is also
interested in cosmology and the mysteries of the universe and
is fascinated by the infinite possibilities of a multi-universe,
where in one, you are the advisor and he the investor.

Fame and Fortune. Finding neither I got a job and have been
here ever since (2001).

Reading the sunday paper, a good film, the rain.

CPD Future Events
Details of the Association’s 2018 CPD
programme can be found on the website

www.jado.je

For more details please contact Aimee
Maskell, at aimee@amtopmsecretarial.com

An Introduction to Your Committee

Chair
Deputy Chair
Zoe Dixon-Smith Vernon Breese

Technical
Adviser
Philip Pirecki
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Training &
Education
Trina Channing

Secretary
Aimee Maskell

Memberships
Andrew Mason

Treasurer
Adrian Galvin

Website
Johnny
O’Sullivan

Diversity
Paul Clifford

Legal Counsel
Mark Chambers

Editor of
Quorum
Mark McNicholas

Contacts

Zoe Dixon-Smith, Chair
email zoe.dixonsmith@minerva-trust.com
Aimee Maskell, Secretary
email aimee@amtopmsecretarial.com

