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Mission
Provide members with
regular and fast track
information, comment
and analysis on matters
relating to the broad
work of directors in
Jersey;
offer a variety of
forums for directors to
discuss, debate and
share information by
establishing regular
meetings, networking,
CPD sessions and JADO
web-based discussion
forums; and
in pursuit of these
goals:- become a
representative body on
local matters that relate
to the work of directors
in Jersey, be they
legislative, regulatory or
economic.

by
Mark McNicholas

“I was happy in the haze of a
drunken hour but heaven knows
I’m miserable now” - The Smiths
As December turns to January, the words of the
Mancunian songsmith’s tribute to the paradox of hope
always springs to mind. In January 2016, they seemed
more apposite than ever. Let me expand and in no
particular order;
Share values plummeted as the Chinese stock
market was suspended twice
The World Bank warned that a perfect storm was
on the horizon and global recession loomed
The price of a barrel of oil was forecast to be
cheaper than a large glass of wine at the seafood
bar at Gatwick Airport’s North Terminal
David Bowie passed away
Closer to home, Tarantino’s latest masterpiece
was not to be shown in Jersey’s only cinema and
news broke that the bacchanalian institution, in St
Helier, that is Lidos was due to close down.
Oh yes and I was on a dry January too which
turned out to be more moist than anything but who
could blame me faced with that onslaught?
However fear not for as January turned to February,
the JADO Committee were on hand to raise the spirits
in the form of the Annual Dinner that took place at the St
Brelade’s Bay Hotel. The event was attended by over
130 members and guests and as you will see from a
selection of photographs on pages 4 and 5 all enjoyed
a splendid evening and the general consensus was
that, yet again, the annual dinner was a great success.
I should take this opportunity to thank our sponsors
for the evening, namely Collas Crill and Capita Asset
Services whose support is crucial to ensure that such
an event can take place. In addition, I would also like
to once again thank David Evans for the excellent set
of photographs from the evening which can be seen
on the JADO website.
One of the worries of being Editor of Quorum is hoping
that the articles that you procure for each edition
resonate with the reader. With only a whiff of good
fortune here, I am pleased that our first article from

Richard Sheath at Independent Audit on the thorny
subject of “Tax at Board Level” is “on the money” as far
as reflecting prevailing commentary in the wider press.
The commitment of the G20’s finance ministers at the
most recent summit in Peru to supporting the OECD’s
BEPS project is a clear sign that this issue is being
taken very seriously at government level and the more
recent headlines concerning the tax affairs (and deals
being done with HMG) of some of the world’s most
well-known corporations/brands are a stark reminder
(if one was needed) that as directors we should treat
the issue of tax as a key strategic and risk issue and
not merely one of compliance.
In addition, James Daniel from Mourant Ozannes
has provided an interesting article re Directors duties
during the winding up of companies. I have been
working with James on such an exercise for some time
now, in my capacity as a non-executive director, and
was pleased that he agreed to write this article as this
is an area that can often be over-looked by directors
when agreeing to join boards “at inception”. The
working relationship between the offshore directors
and the investment manager / sponsor can change
from the initial fund raising and stock selection period
to the winding up stage and James’s article focuses
upon the particular aspects that the director should
concentrate on.
Mark Rawlins at Collas Crill has provided us with a
useful update in English law on the, sometimes,
controversial subject of penalty clauses. It is
interesting to note that one of the test cases relates to
parking fines as I am sure many of us had the dubious
pleasure of returning to our parked car a few minutes
over the allotted time to be greeted by the dreaded
penalty notice affixed to the windscreen. Thankfully
this didn’t happen to me last month or it would have
been on my above mentioned list!!

A reminder to all members to keep up to date with
forthcoming events and articles via the website and
the newly enhanced Linkedin pages. Attendance
at CPD events has been improving of late and your
Committee does strive to ensure that subject matters
chosen are going to be up to date and thought
provoking. Our latest CPD session was delivered by
Tony Moretta, CEO at Digital Jersey and interestingly
enough covered Tony’s views on finding a digital
solution to the current “quaint but antiquated” system
of scratch cards at municipal car parks. That in itself
would hopefully negate the need for penalty clauses!!
That concludes this edition. I would like to thank all
of our contributors to this newsletter and once again
special thanks to Jackie and Joanne at Scott Graphics
for their assistance in getting this to print.
Any citations or views expressed are the authors own
and although believed to be accurate should not be
relied upon as statements of fact or advice.

Dealing with Tax
at Board Level
Thanks to recent controversies, tax is now moving up the board agenda – or should be. Public pressure
and NGO noise means a cry of “pay your fair share” could strike at your reputation. And the politicians
and authorities will soon get involved. But at the same time shareholders expect a low and competitive
tax rate and competitors could be gaining commercial advantage from clever tax planning. Whatever
balance is struck between these conflicting pressures, it will be the board’s fault if it goes wrong.
by
Richard Sheath
Independent Audit

Tax is complex and tricky. So boards can be reluctant to discuss it because most directors aren’t – and don’t want to be
– tax experts. But boards don’t need to out-expert their executives to be effective. The key, as with many other technical
areas, is to approach it as a managed business process. And to remember that it’s a strategic and risk issue – not just a
question of compliance which can be delegated away from the board level.

GOOD PRACTICES TO CONSIDER

THINGS TO AVOID

Approach the issue of tax management as a system or
framework that needs to be followed. You can then see
more clearly where and how the board can add value in terms
of direction, strategic choices and ensuring accountability.

Looking too much at the detailed issues.
This will draw you into attempting the kind of
decisions that you employ the tax director to
make.

The board’s primary job is to get solid assurance that
the tax experts are fulfilling their mandate – and that the
mandate is appropriate. This needs objective critical thinking
not a deep understanding of tax. Treat the tax function like any
other business process and you can use your director skills to
assess its management.

Running for cover because it’s all far too
technical... or supposing that if someone
quotes enough tax statutes at you then it
must be fine.

Keep the discussion grounded on the fact that the tax
function is there to serve the business. Ensure that the
board and the tax function have the same ideas about
objectives and values by talking to them directly.

Thinking about the tax function as some
form of priesthood that the uninitiated must
steer clear of, and encouraging the idea that
tax is different by not engaging with the tax
function in a business-like manner.

Understand that there are many shades of grey in the tax
rules. A position might seem to be well within the law, but may
still be challenged if governments or community groups decide
they don’t like the outcomes. Try to focus on the spirit, rather
than just the letter of the law.

Thinking that the tax position is clear cut.
And even if – improbably – it is, enforcement
might not be. Sometimes a more nuanced
approach is the best – but remember that
nuance rarely gets a fair hearing in the court of
public opinion.

Independent Audit are leading specialists in governance, risk and assurance. We help clients understand and improve the effectiveness of their
governance, including the board and its committees, internal and external audit, and risk governance
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GOOD PRACTICES TO CONSIDER

THINGS TO AVOID

Consider possible tax outcomes under various scenarios
– organisation, legal, economic and social. Standing back
and seeing the big picture will help you imagine how the tax
position might be interpreted by stakeholders and society.
Keep questioning the assumptions until you are satisfied.

Assuming things will stay the same in tax
terms, or that only major changes will have
an effect. Overlooking the cumulative impact
of gradual changes on the perception of the
authorities and the public.

As the UK Government is currently proposing, assume
that your tax strategy will be exposed to public view.
Consider how you and others will feel about your tax stance
and how it may affect employee morale, key external
relationships and brand values.

Hoping for the best and assuming that your
tax affairs will never be exposed to the
public. Or believing that your tax strategy will
be acceptable because it’s what others are
doing. Don’t under estimate the speed with
which public opinion can change.

Accept that in practice it may be impossible to
simultaneously achieve the lowest tax rate while
maintaining your reputation and avoiding tax surprises.
Like so many other strategic decisions, it’s about striking the
right balance between risk and reward.

Taking too narrow a view of the technical
merits of a tax planning position without
considering how it will be viewed in the broader
context, and what long term impact this may
have.

Think of tax as another risk area that needs mitigating
and ask about possible strategic outcomes, probabilities
and impact; how the big risks are being managed;
accountabilities; long term trends and the big picture rather
than the detail of specific tax provisions.

Thinking it’s all about defending the tax
position rather than getting well-grounded
assurance that the tax function is operating
as it should.

From The Chair’s Desk
Dear Members

A happy 2016 to you
all! I hope January was
kind to you, for many it
kicks starts ‘busy season’
and with the new year
resolutions
of
detox
and ‘dry’ January and
‘Blue Monday’ it can be
a somewhat challenging
month.

For everyone at JADO
2016 continues to be as
busy as 2015. We kicked
of the start of the year with
the introduction of our JADO Corporate Membership Initiative. In
a nutshell individual memberships still cost just £150 per annum
however firms who apply with 5 or more people will pay just
£100 per annum for each member. If you and your firm would be
interested in finding out more please contact Mo Baluchi and or
Aimee Maskell.
Our Annual Black Tie Dinner followed shortly after, at St Brelades
Bay Hotel, on the Friday 5 February, which over 130 friends and

members of the Association attended. Everyone looked very
glamourous and we have included some of the photos from the
evening on pages 4 and 5. Special thanks to Collas Crill and
Capita Asset Services for sponsoring the evening and to Toni
Bracken and Aimee Maskell for arranging this evening, it was
another wonderful evening.
In the last Quorum edition I mentioned how we as an Association
were reassessing our communication channels and last year
saw us really embrace the digital world and begin to understand
the true value of Social Media. This isn’t just about getting our
name out there, its improving how we can interact with you, our
members and the wider business and social community. We have
made good progress with this however it continues to be a focus
for us in 2016.
There is still lots on the agenda for this year including brand
awareness locally and internationally; developing our existing
working relationships with other representative bodies aswell
as increasing the number of membership events each year and
our membership reach. Myself and the Committee promise to
keep you abreast with our progress against our 2016 plan and
of course if you have any specific questions or suggestions your
Committee would be delighted to hear from you.
Gayle Swanson
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JADO Annual Dinner 2016

Paula Okunzuwa from JCSL London office hears about fund
strategy from two offshore veterans

Music was provided during the evening by The Collective

Our Chair, Gayle Swanson delivering her welcome speech.

The dinner was well attended and all appeared to shake

Attendees in deep, pre prandial discussion

Ian Roberts, Norma O’Sullivan and Gayle Swanson
from co sponsors Capita Asset Services

Gayle Swanson with Paul Wilson and Mark Rawlins
of co-sponsors Collas Crill

News of the Annual Dinner had obviously gone viral!!

Nigel Hill and Mike Newton of State Street
with Sue Fossey from Pavillion

Richard Hall and Jamie Harkness admiring Tony le Tiec’s
impressive winter tan.

The PBS Group out in force for the evening

JADO’s Chairs, past and present, share a tender moment!
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off the January blues in fine fashion
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Winding Up of Investment
Companies: Directors Duties
and Wrongful Trading

by
James Daniel

Associate
Mourant Ozannes

Jersey companies are regularly
established to act as holding
vehicles for a range of commercial
investments (particularly in UK
real estate). For such companies,
onshore sponsors will typically
appoint professional directors in
Jersey to make the commercial
and investment decisions relating
to the investment, with the day to
day management of the investment
being delegated to onshore agents.
The role of a professional director, when it
comes to the winding up of such companies
following realisation of the investment, is
usually straightforward; creditors of the
company will be repaid and the company
summarily wound up in accordance with the
Companies Law.
The position for a professional director is,
however, more difficult where the investment
has been unsuccessful, or it appears likely
that it will be unsuccessful, and the return
received is ultimately insufficient to meet
the liabilities of the company. At this stage
it may no longer be possible to proceed with
a summary winding up of the company and
worse still the company may be exposed
to actions from creditors to commence an
insolvent winding up of the company.
In such scenarios the directors of the
company will need to pay close attention to
their fiduciary duties, particularly where there
is tension between these and the intentions of
the onshore sponsors (who have appointed
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them to the role of director). The purpose of
this article is to review the duties of a director
in this context and provide practical steps for
avoiding personal liability.

Interests of Creditors
Readers will no doubt be familiar with the
range of fiduciary duties placed on a director
under Jersey law. Ordinarily such duties
are owed strictly to the company (meaning
its shareholders as a whole), however,
where a company is insolvent (or of doubtful
solvency), a director’s principal duty is to
minimise loss to the company’s creditors.
The directors of a company in financial
difficulty initially have two options:
(A) continue trading in the hope that the
return on the investment will improve, or
(B) commence the insolvent liquidation
of the company (the principal insolvency
procedures open to the directors of a Jersey
company being: (i) a creditors winding up
pursuant to Part 21 of the Companies Law or
(ii) an application for the company’s property
to declared en désastre under the Bankruptcy
Law (each an Insolvency Procedure).
In deciding which course of action to pursue
a director must have in the forefront of his
or her mind the duty to minimise loss to
creditors. Whilst commencing an Insolvency
Procedure may be the best way of achieving
this, this will not always be the case. If for
example there is a reasonable prospect
that the investment will increase in value
(i.e. due to improving market conditions),
then the interests of creditors may well be
best served by continuing the company’s
existence, provided the company can meet
its liabilities as they fall due. A leveraged
group structure in financial distress will
also often have the option of entering into
a co-operation agreement with its principal
creditor, which might ultimately result in a
better final position for all of the company’s
creditors, but which requires the company
to refrain from commencing an Insolvency
Procedure. To commence with an Insolvency
Procedure in such scenarios may not only

fail to minimise loss to creditors but also
expose directors to claims from the creditors
for breach of duty.

No Longer Business as
Usual: Wrongful Trading
Where the directors of a company facing
financial difficulty decide on balance that it
is in the best interests of creditors to refrain
from commencing an Insolvency Procedure,
the principal risk for such directors (putting
aside offences for fraudulent trading) is the
offence of wrongful trading.
The Jersey offence of wrongful trading is
similar to that under English law. If a director
of a company knew at a time prior to the
commencement of an Insolvency Procedure
that there was no reasonable prospect that
the company would avoid such Insolvency
Procedure, or on the facts known to him
was reckless as whether it would avoid it,
that director may be found to have permitted
wrongful trading and held personally liable
(without limitation) for the company’s debts
and other liabilities arising after the time they
had such knowledge.
It is therefore critical for a director to consider
the issue of wrongful trading from the time
that they become aware that the investment
is failing and that there is a foreseeable
possibility that it may have to ultimately
commence an Insolvency Procedure (even
though there may be possible avenues for it
to take which would avoid it having to do so).

Practical Steps: Avoiding
Personal Liability
The only defence available to an accusation
of wrongful trading is for the director to
show that he or she took reasonable steps
with a view to minimising the potential loss
to creditors. Listed below are a number of
practical steps the directors can take to help
avoid the risk of personal liability:

Continuing to Act: Resignation is generally
not looked on favourably by the courts,
as it may be regarded as an abrogation
of the director’s responsibilities, rather
than performance of them. If a director
comes to the conclusion that there is
no reasonable prospect of the company
avoiding an insolvent liquidation but,
despite best efforts, fails to persuade
the majority of the board of that, it may
be appropriate for the director to resign.
It should, however, be remembered
that resignation alone will not release a
director from possible liability for wrongful
trading.

Indepdence: It is important that each
director reaches their decisions at board
meetings independently, on the basis of
the financial and legal information and
advice available to them. There will often
be a tension between the desires of the
onshore sponsor and the professional
director. In such scenarios a director must
remember that his or her fiduciary duties
take precedence.

Actively Assess Cash Flow: Directors
must ensure that they have up to date
financial information at all times. In
particular, a director should keep a close
eye on the day-to-day cash flows and
liabilities of the company.

Keep Records: Careful records should
be kept of all advice received and all
steps that are taken by the Company. The
directors should ensure that minutes of
board meetings are circulated as soon as
possible after the meetings as evidence
of the actions taken by the directors with
a view to minimising potential losses
to creditors. It is also important that
individual directors keep their own records
of meetings and ensure that if they are
not in agreement with a resolution their
dissent is noted. Wrongful trading is

Hold Regular Meetings: Regular board
meetings should be held to keep the
financial position of the company under
review and, so far as possible, all directors
should be present or ensure that they are
kept informed.

assessed by reference to each individual
rather than the board collectively.
Professional Advice: Professional advice,
for example from lawyers and accountants
in respect of solvency issues and how to
minimise the effect on creditors should,
where necessary, be taken.
Avoidance of New Liabilities: The
directors should ensure that the company
avoids, so far as possible, incurring fresh
liabilities which it may be unable to meet.

Group Companies: Where a professional
director acts as director of a number of
companies in the same structure, each
individual company’s position must be
judged separately.

Negotiate: The directors should ensure
that the company negotiates proactively
with creditors i.e. to postpone payments
and negotiate caps on any liabilities or
termination claims which may arise if
payments cannot be made.

Summary
For as long as its financial position is at risk,
the directors of a company should ensure
that their decisions represent reasonable
steps to minimise potential losses to creditors
of the company. Necessarily, the extent and
nature of those steps will depend upon the
exact circumstances in which the company
finds itself.

Unenforceable Penalty Clauses
by
Mark Rawlins
Group Partner

When involved as a director in the
negotiation of contracts, one of the
most vexing areas can be that of
penalty clauses. It is now important
to know that the law in England has
recently changed.
In November 2015, the Supreme Court
ruled on two cases. In the first, Cavendish
Square Holding BV v Talal El Makdessi,
the seller breached a non-competition
clause in a share sale agreement, resulting
in forfeiture of his entitlement to receive
certain payments. And in ParkingEye Limited
v Beavis, a motorist incurred a fine of £85 for
overstaying in a car park. Both parties argued
that these respective provisions amounted to
unenforceable penalty clauses.
Since 1915, the position on determining
whether a contractual provision amounts
to a penalty clause has been whether or

not it is a ‘genuine pre-estimate of loss’ for
the innocent party. Any clause that is not a
genuine estimate is likely to be regarded as
an unenforceable penalty. In both Cavendish
and ParkingEye, the Court criticised this
test, arguing that instead courts should look
at whether such a clause ‘is a secondary
obligation’ which carries a penalty ‘out of all
proportion to any legitimate interest of the
innocent party.’

The Court applied that test in both cases.
In Cavendish, they found that the clauses and
financial penalties in question were not penal
in nature, but were rather primary contractual
obligations, operating as price adjustment
provisions.In other words, they formed an
integral part of the contract, and the law on
penalty clauses was not engaged. As such,
the appeal was dismissed. In ParkingEye,

the Court found that the fine acted in
protection of ParkingEye’s ‘legitimate
interest’ of efficiently running a car park.
The threat of a fine encouraged motorists to
leave the park promptly, thereby encouraging
free-flow of traffic and preventing congestion.
Furthermore, the money would be re-invested
in the car park to improve conditions. Again,
the appeal was dismissed.
For the company director, the inclusion of
‘legitimate interest’ in this test provides a
welcome degree of legal protection. If a
director can demonstrate that a penalty is
designed to protect such an interest, then it
is more likely to be enforceable.
When reviewing contracts, directors should
make sure that any penalties are integrated
within the wider context of their business
environment, and that there is a valid
commercial rationale behind them. By doing
so, directors can increase the chance of
contractual enforcement, and reduce the
litigation risk.
It should be remembered that the Jersey
law is slightly different, although now mirrors
the UK position, in that a provision will be
enforceable unless it is excessive, meaning
that it unreasonably exceeds the maximum
damages which could have suffered as a
result of the breach.
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NAME: Ewan Spraggon

Q
A
Q
A

Q
A

PLACE OF BIRTH: Edinburgh, Scotland.
Present occupation?

Head of Assurance & Advisory Services at Baker Tilly
Channel Islands Limited.
Professional resume?
Brought up and educated in Scotland, and joined PwC in
Aberdeen straight from University. Qualfied as a Chartered
Accountant with the Institue of Chartered Accountants of
Scotland and moved to PwC in Jersey in 2001 (via a small
stint in industry!). Joined Baker Tilly Channel Islands in 2010
and have overseen an average annual revenue growth of
over 20% per annum since then. Currently on the JADO
committee and acting as Treasurer.
When and what brought you to Jersey?
I briefly joined an Oil and Gas services business in Aberdeen
after leaving PwC, with my job description being Financial
Controller. This should really have been Consolidation
Controller, and so needless to say I resigned very quickly! I
didn’t want to stay in Scotland and so having been to Jersey

Q
A
Q
A
Q
A
Q
A
Q
A
Q
A
Q
A
Q
A

on secondment, and having questionable foreign language
skills, it looked like a good place for a couple of years
experience. It was also a relatively easy sell to my other half
compared to New York or L.A.!
3 things that help you relax?

Walking our Westie Lottie (when it’s dry), training sessions at
the gym and golf.
3 things that keep you awake at night?
My golf swing, my other half/Lottie’s snoring and the panic
of missing a red eye flight (again)!
5 ideal dinner guests?
I’m assuming I can resurrect people so Frank Sinatra, Jordan
Spieth, Mark Warburton, Daisy Ridley and Oliver Sweeney.
Favourite book?
I’m not much of a reader but I’ll go for the Alchemist by Paulo
Coelho (as read by Jeremy Irons!)
Favourite film?
The Shining.
Saturday night song?
Don’t you worry child – Swedish House Mafia
Sunday morning song?
At this time of year, New York Raining – Charles Hamilton.
It changes with the season and my plans!
3 Things to take with you to a desert island?
Pitching wedge, golf ball and a flag!

CPD Future Events
Details of the Association’s 2016 CPD
programme can be found on the website

www.jado.je

For more details please contact Aimee
Maskell, at aimee@amtopmsecretarial.com

An Introduction to Your Committee

Contacts

Gayle Swanson, Chair
email gayle.swanson@capita.je
Secretary
Aimee Maskell

Chair
Gayle Swanson

Deputy Chair
Vernon Breese

Website & IT
Karl Anderson

Memberships
Editor of
Mo Baluchi
Quorum
Mark McNicholas
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Treasurer
Ewan Spraggon

Legal Counsel
Mark Chambers

Training &
Education
Tracey Page

Marketing
Charles
Millard-Beer

Aimee Maskell, Secretary
email aimee@amtopmsecretarial.com

